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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


| 
| 
| 
UNITED STATES Criminal No. 1177-58 


ve Charge Vio. 26 USC os 
KENNETH WILLIS, 47052, 21 USC 174 


Defendant 


CRIMINAL DOCKET 


CASE CLOSED 
Parties Attorneys criminal No. 


a ah a a NS 
United States U. S. Attorney Flannery 1177- 58 

vs. E. Roberson-5020 Wash. Pl. ,NE 
Kenneth Willis G.J.No. 


| 

| 

Orig. | 

Charge: -VIO. 26, USC, 4705a, 4704a, 21, USC, se 
| 


Date Proceedings 

1958 Presentment and Indictment Filed (3 Counts) : 

Dec 15 Copy of Indictment given to Deft. Cert. filed. | 
Deft. COMMITTED to the District of Columbia Jail. 
Commitment issued. 


Dec 19 ARRAIGNED, Plea NOT GUILTY entered; 
ORAL MOTION of DEFENDANT to reduce bond, DENIED; 
Defendant REMANDED to the District of Columbia Jail; 
APPEARANCE of Eugene Roberson entered and at 
Attorney Eugene Roberson present. 
SIRICA, J. (Reporter-Sanche) Cert. filed. 


1959 | 
Jan 7 MOTION of DEFENDANT for Mental Examination, filed, 

Cert. of Serv. | 

| 


Jan 16 MOTION of DEFENDANT for a MENTAL EXAMINATION, 
GRANTED. (Order to be presented) 
Attorney Eugene Roberson present. | 
YOUNGDAHL, J. (Reporter-O'Neal) 


Jan 19 ORDER COMMITTING Defendant to D.C. General Hospital 
for a period of SIXTY (60) DAYS for a MENTAL EXAMINA- 
TION and the U.S. Marshal is authorized to transport the 
defendant as the report indicates, filed. | 
YOUNGDAHL, J. (N) 
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Date Proceedings 


959 
Mar 5 


Letter from James A. Ryan, M.D., Asst. Chief Psychiatrist, 
D.C. General Hospital advising that Deft. is of sound mind, 
capable of understanding the charges against him and able to 
assist counsel in his own defense, filed. 


Affidavit in support of application for leave to pr oceed with- 
out prepayment of costs, filed and GRANTED. 
LETTS, C.J. 


MOTION for issuance of subpoena and affidavit in support 
thereof, filed and GRANTED. 
Cert. of Serv. LETTS, C.J. 


JURORS SWORN ON VOIR DIRE; JURY SWORN: 

Abram Banks Albert S.Hopkins Dorothy L. Moore 
Faye B. Blanken Irving C.Kennard Katharyn F. Osgood 
Russell H. Carpenter Mable E.McClain Ruby E. Seaman 
Teresa L. Harris George B. Minor Bernard F. Stanton 
Jury charged; 

Jury accommodations ordered and issued; 

VERDICT: Guilty as indicted; 

Case is REFERRED to the Probation Officer of the Court; 


Defendant REMANDED to the District of Columbia Jail; 
Attorney E. Roberson present. 
TAMM, J. (Reporter-Sanche) Cert. filed. 


SENTENCED to imprisonment for a period of 

TEN (10) YEARS on Count one; 

TWO (2) YEARS to TEN (10) YEARS on Count two; 

TEN (10) YEARS on Count three; 

said sentence on Counts 2 & 3 to RUN CONCURRENTLY with 
the sentence imposed on Count one and 

to RUN CONCURRENTLY with the sentence now being served. 
Attorney Eugene Roberson present. 

TAMM, J. (Reporter-Frye) 


Judgment & Commitment of 5-8-59, filed. TAMM, J. 


Letter from defendant in the nature of a motion for transcript 
of proceedings without prepayment of costs, filed. (Prepared 
by the Deft.) 


Affidavit of Defendant-for leave to-preceed-on Appeal-from 
Judgmont-without-prepayment-ef costs; filed.--(Prepared-by 
deft.} (filed in error) 


AS OF MAY 21, 1959: AFFIDAVIT of DEFENDANT for leave 
to proceed on Appeal from Judgment without prepayment of 
costs, filed. (Prepared by deft.) 
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Proceedings l 


AS OF 5-26-59 

Letter dated 5-26-59 to defendant in reference to letter of 
5-15-59 in nature of Motion for transcript cannot be consid- 
ered at this time since it does not meet statutory require- 
ments set forth in Title 28, U.S. Code, Sec. 1915, , FILED. 


SUPPLEMENTAL to Application to Proceed on Appeal in 
Forma Pauperis (prepared by Deft.) , filed. | 


DENIAL of Supplement of previous application to proceed on 
Appeal in forma pauperis, filed. 9-11-59 TAMM, | J. 


Certified copy of ORDER from the U.S. Court of Appeals 
allowing Defendant to proceed on Appeal without prepayment 
of Costs, filed. 1-22-60. | 
APPEAL from Judgment of 5-15-59, NOTED. | 


REFUSAL of DEFENDANT to sign election against service of 
sentence, filed. 


| 
| 
[ Filed December 15, 1958] | 
INDICTMENT 
The Grand Jury charges: 
On or about July 16, 1958, within the District of cotta, Ken- 
neth Willis did sell, barter, exchange and give away to F rancis Gray a 
narcotic drug, that is, four capsules containing a mixture totaling about 
4.2 grains of heroin hydrochloride, quinine hydrochloride, milk sugar 
and mannitol, not in pursuance of a written order, written for that pur- 
pose, from the said Francis Gray, as provided by law. | 
SECOND COUNT: | 
On or about July 16, 1958, within the District of Columbia, 
Kenneth Willis purchased, sold, dispensed and distributed, not in the 
original stamped package and not from the original stamped package, 
a narcotic drug, that is, four capsules containing a mixture totaling 
about 4.2 grains of heroin hydrochloride, quinine hydrochloride , milk 
sugar and mannitol. This is the same heroin hydrochloride which is 


mentioned in the first count of this indictment. | 
| 


THIRD COUNT: 

On or about July 16, 1958, within the District of Columbia, 
Kenneth Willis facilitated the concealment and sale of a narcotic drug, 
that is, four capsules containing a mixture totaling about 4.2 grains of 
heroin hydrochloride, quinine hydrochloride, milk sugar and mannitol, 
after said heroin hydrochloride had been imported, with the knowledge 
of Kenneth Willis, into the United States contrary to law. This is the 
same heroin hydrochloride which is mentioned in the first and second 
counts of this indictment. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
/s/ 


Foreman. 


| Filed December 19, 1958] 
PLEA OF DEFENDANT 
On this 19th day of December, 1958, the defendant Kenneth 
Willis, appearing in proper person and by his attorney Eugene Rober- 


son, being arraigned in open Court upon the indictment , the substance 
of the charge being stated to him, pleads not guilty thereto. 
The defendant's oral motion to reduce bond is denied. 
The defendant is remanded to the District Jail. 
By direction of 


JOHN J. SIRICA 
Presiding Judge 
Criminal Court #1 


HARRY M. HULL, Clerk 


By /s/ H.G. Dodd 
Deputy Clerk 


Present: 
United States Attorney 


By William Dougherty 


Asst. U.S. Attorney 
be 


[ Filed January 7, 1959] 
MOTION FOR MENTAL EXAMINATION | 
Comes now the defendant, Kenneth Willis, by his attorney, 


Eugene Roberson and moves this Court to order a mental examination 
of the defendant pursuant to Title 24, Section 301 et. seq. for the fol- 
lowing reasons: | 

1. Counsel for the defendant has learned from the wife of the 
defendant, from whom the defendant was separated prior to his being 
incarcerated that the defendant was treated for mental illness in Saint 
Elizabeth's Hospital during the period February 25, 1953 to August 13, 
1956. This fact was verified by a telephone call to the hospital. The 
wife also stated that because of the defendant's addiction to the use of 
narcotics he acted at times as if he were out of his mind, and for this 
reason she left their home and refused to live with the defendant. 

WHEREFORE, the premises considered, counsel for defendant 
requests the Court to order that the defendant be examined pursuant to 
Title 24, Section 301 et. seq. to determine his present mental compe- 
tency; that is, whether or not he understands the nature of the charges 


against him and is able to assist counsel in his defense. Further, it is 
requested that the examination shall reflect, if possible, whether or 

not the defendant on or about July 16, 1958 was suffering from a disease 
or defect and if so, whether or not there was any causal connection 
between the alleged offense (violation of: 26 U.S.C. 4705a, 4704a and 
21 U.S.C. 174)-and his disease or defect. | 


/s/ Eugene Roberson 
etromney appointed for Defendant 


[Certificate of Service] 


[| Filed April 29, 1960] 


TRANSCRIPT OF PROCEEDINGS 
ON MOTION FOR MENTAL EXAMINATION 


Friday, January 16, 1959 

Before Judge LUTHER W. YOUNGDAHL at 10 a.m. today, on 
defendant’s motion for mental examination. Mi ey 

THE DEPUTY CLERK: No. 1177-58, Kenneth Willis. 

MR. FLANNERY: Your Honor, there is another motion, a 
similar motion, motion for mental examination, and I will agree to 
that motion, also. 

THE COURT: All right. And submit an order. 

MR. FLANNERY: And I will submit an order, also, in that. 


ee 


| Filed January 19, 1959] 
ORDER 

Upon consideration of the motion by the defendant, through his 
attorney, for an examination of the mental competency of the defendant, 
pursuant to Title 24, Section 301, of the District of Columbia Code, as 
amended August 9, 1955, and the representations made in support 
thereof, it is this 19th day of January, 1959 

ORDERED, that the defendant be and he is hereby committed to 
the District of Columbia General Hospital for a period not to exceed 
sixty days for examination by the psychiatric staff of that hospital and 


that after such examination a report be made to this Court as to: 


Whether the defendant is presently so mentally incompetent 
as to be unable to understand the proceedings against him, or to pro- 
perly assist in the preparation of his defense herein, and it is 

FURTHER ORDERED, that in the event there is no bed immedi- 
ately available at the District of Columbia General Hospital, the de- 
fendant remain in the District of Columbia Jail to await transfer to the 
District of Columbia General Hospital when a bed becomes available 
and it is 
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FURTHER ORDERED, that upon receipt by the Court of the re- 

port of the Chief Psychiatrist, the United States Marshal, or his desig- 
nated deputy is hereby authorized to bring the defendant, Kenneth Willis , 


before this Court for such further proceedings in this matter as may be 
necessary, or in the event the hospital report indicates that the defend- 
ant is competent to stand trial, the United States Marshal, or his desig- 
nated deputy, is hereby authorized to transport the defendant to the 
District of Columbia Jail to await further action of this Court. 


/s/ Luther W. Youngdahl 
JUDGE 


ES 


[ Filed March 5, 1959] 
March 3, 1959 


Re: Kenneth Willis 
CR 1177-58 | 


Mr. Harry Hull 

Clerk, Criminal Division 

U.S. District Court for, D.C. 

Washington, D.C. 

Dear Sir: | 
This patient was admitted to the District of Columbia General 


Hospital on January 19, 1959. | 
Psychiatric examination reveals Mr. Willis to be of sound mind, 


capable of understanding the charges against him, and able to assist 


counsel in his own defense. | 


He may be returned to the Court at any time. | 
Sincerely yours, 


/s/ James A. Ryan, M.D. 
Assistant Chief Psychiatrist 


eS, 


[ Filed April 29, 1960] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Monday, April 6, 1959 

The above-entitled matter came on for trial before the HONOR- 
ABLE EDWARD A. TAMM, Judge, United States District Court for the 
District of Columbia, and a jury at 10:15 a.m. 

ak * * 

FRANCIS GRAY 
called as a witness on behalf of the Government, and having been first 
duly sworn, took the witness stand, was examined and testified as 
follows: 
DIRECT EXAMINATION 

BY MR. FLANNERY: 

* * * * 

Q. Where are you employed? A. Baltimore Police City De- 
partment, Narcotics Division. 

* * * * 

Q. Very well. Now, I call your attention to July of 1958, 
specifically July 16th. Were youa member of the Baltimore City 
Police Department on that day? A. Yes, I was. 

Q. Were you working in another jurisdiction other than Balti- 
more on that day? A. I was. 

Q. Where were you working on July 16, 1958? A. Iwas work- 
ing with the Federal Bureau of Narcotics. 


Q. Were you working in an undercover capacity? A. Yes, I 


was working in an undercover capacity. 

Q. Were you investigating illicit drug traffic in the District of 
Columbia? A. Yes, sir. 

Q. How long as of July 16, 1958 had you been engaged in that 
duty, namely, working for the Federal Bureau of Narcotics in Wash- 
ington, D. C.? A. Two months. 

Q. Two months? A. Yes. 

Q. Allright. Now, sir, again calling your attention to July 16, 
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1958, did you go somewhere in the District of Columbia in connection 
with this case on that day? A. Yes, I did. | 

@. Where did you go on July 16, 1958? A. Iwentto 1011 M 
Street, and to the first floor front room. | 

Q. Is that Northwest? A. Northwest in the District of Colum- 
bia. | 

Q. What time did you go there, Officer? A. Approximately 
6:15 p.m. | 
Q. Very well. Now, when you arrived at 1011 M Street, North- 
west in the District of Columbia at about 6:15 p.m., what occurred? 
A. I met a fellow by the name of Bobby whom I-- 

Q. You met one Bobby? A. Bobby, yes. | 

Q. Do you see Bobby here today? A. Yes, Ido. © 

Q. Point him out, will you please? A. The fellow sitting right 
there with the blue sweater (indicating). 

MR, FLANNERY: May the record show, Your Honor, that the 
witness has identified the defendant ? | 

THE COURT: The record will so indicate. | 

BY MR. FLANNERY: ! 

Q. When you met Bobby, where was he? A. Bobby had come 
in the front room on the first floor of 1011 M Street. ! 

Q. Was anyone else there at that time? A. A couple other 


people were there. 
10 Q. Do you know who they were? A. One girl by the name of 


Jessie. 

Q. Jessie? A. Yes. 

Q. ** Anyone else whose name you recall? A. No. 

@. Now, did you ad the defendant or Kenneth Willis have a 
conversation at that time? A. Yes, we did. Bobby asked me if I 
wanted to buy any drugs and I told him I wanted about five capsules of 
heroin, and he stated he would get them for me if I would give him a 
capsule of heroin. So, I gave him $7.50 of government advance funds 
but $1.50 for himself, a total of $9.00. 


10 
He said to wait on the front steps and that he would be back 
soon. I waited on the front steps approximately two hours. He re- 
turned around 8:15 p.m. and gave me a cellophane wrapper with the 
capsules of heroin in it. 
Q. Now, let me ask you this, sir: When you gave him $9.00 


for the capsules, did you give hima written order form for the purchase 


of narcotics? A. No, I didn't. 

* * \ * * 

@. Were there any tax stamps on the package indicating that 
taz had been paid on narcotics? A. Oh, no, sir. 

Q. *** Now, after you received Government's Exhibit No. 1 
from the defendant, was there any conversation at that time or did you 
leave? A. Iasked him if he--I asked Bobby if he could get me any 
capsules tomorrow and he said, Stop around the same time and he 
would see what he could do. 

* * * 

CROSS EXAMINATION 

BY MR. ROBERSON: 

Q. Officer Gray, you stated, did you not, that you were posing 
as a user of narcotics when you went to 1011 M Street, Northwest ? 

A. No, I wasn’t posing as a user. 

Q. Why would you be in the place where you were if you were 
not posing as a user of narcotics? A. I was posing as a buyer of nar- 
cotics. 

Q. A buyer of narcotics? A. Yes, sir. 

* * * * 

Q. How long have you been connected with members of the 
narcotics ring, I mean, the workings of it, Mr. Gray? A. Actually, 
15 months. 

* * * * 

15 Q. Is it customary for persons in the narcotics traffic generally 
to approach people who are unknown to them and ask if they want to 
either use or to sell or to purchase drugs? A. No, it is not 
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usually that way. 
Q. In other words, are you suggesting that they vsually know 
with whom they are dealing? A. Yes. 
* * * * 
24 MR. ROBERSON: If Your Honor please, I should like to make 
a motion for judgment of acquittal. | 
THE COURT: Will counsel come to the bench. | 
(At the Bench:) 
THE COURT: What is the ground for your motion for judgment 
of acquittal, Mr. Roberson? | 


MR. ROBERSON: 
* * * * 


I repeat again, the Government chose to predicate its case 
upon a sale of narcotics. Now, in order for it to be a sale, ishall I 
say, it is one of the elementary requirements of law that there must be 


a mutual assent. In order to have a sale it must be proved the parties 
consented to a price for the subject matter or things. sold, or consid- 
eration with mutual assent of the parties. If any of the above require- 
ments are missing, there is no sale. ! 

* * * * ! 

It seems very simple or elementary the proposition here, Your 
Honor, and I submit that there was as a matter of law no sale; asa 
matter of law each of these terms is to be taken in its legal sense. 
Each means something legally; and we are not to take these words in 
the sense that the layman takes them. These terms have legal conno- 
tations and I submit the Government has failed legally to present the 
proper evidence to warrant anything other than a judgment of acquittal. 

* * * * ' 

29 THE COURT: I believe the Court must deny your motion, Mr. 


Roberson, and I will do so. 
* * 


12 
KENNETH WILLIS 
* 
CROSS EXAMINATION 
BY MR. FLANNERY: 
* * * * 
45 Q. You said you were not working from March to June? 
A. started working March to June. 
Q. How did you get money in July? A. ee 
Q. Stealing? A. Yes, sir. 
@. Where would you steal? A. Well, I'd go in Safeways and 
differenct stores and pick up different products. 
Q. How much did you make in July from stealing? A. I 
couldn't say. 
Q. You haven't any idea? A. No. 
Q. You were addicted to the use of narcotics, weren't you? 
A. Yes, sir. 


Q. How much of a habit did you have? By that I mean, how 
many capsules did' you use? A. I couldn't tell you that. 

Q. You couldn't tell us that. Do you have some idea? A. It 
might be a hundred if I had the money to get it with. 

Q. What was the average you took? A. It depended on how 
much money I had. 


46 Q. How much would you pay for one capsule? A. One dollar 

and a half. 

Q. Would'you say there would be a day when you used as many 
as ten? A. Yes and there might be a day when I used a hundred. 

Q. You say all this money came from stealing? A. From 
stealing. 

* * bd * 

Q. However, you do admit you have been in the premises 1011 
M Street, Northwest? A. Yes, sir. 

Q. You admit you were there in July of 1958? A. Yes, sir. 

Q. Who lived there at that address, Oscar Brown? A. Yes, sir. 


| 
| 
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| 
Q. Was Oscar Brown a peddler of narcotics? A. Yes, sir, he 


Q. Now then, you testified that there came a time when you were 
47 in some premises in the District of Columbia and your friend 
was using drugs and the policemen came there, and you jumped out of 
the window? A. Yes. : 
Q. Where did that take place? A. At 936 N Street, Northwest. 
Q. Were you using drugs also that day? A. Yes, sir. 
Q. What month was that? A. That was in July. 
Q. What part of July? A. About the 28th or the 29th. 
Q. In 1942, I believe you were convicted of petit larceny, in 
May of 1942; is that correct? A. I may have. I couldn't place it back 
that far, but I say I may have. 
Q. Do you remember that you were convicted of stealing an 
automobile in 1942? A. Yes, sir. ! 
Q. 1n1956, I believe you plead guilty to larceny, Sai you? 
A. Yes, sir. | 
Q. And last October, 1958, you plead guilty to larceny, didn't 
you, of Government property? A. Yes, sir. | 
48 Q. Now, quite a few of your friends were sellers of narcotics, 
isn't that right? A. Yes, sir. | 
Q. Asa matter of fact, just about all of your friends were 
sellers of narcotics, isn't that right? A. No, I wouldn't say that. 
Q. How many friends did you have that sold narcotics? A. I 
have quite a number of friends that used drugs and sell. | 
Q. Now, Blind Blake, was he a pusher of narcotics? A. I 
wouldn't say he sold big, but when narcotics people wanted e to get 
a sale from him, I got it. | 
Q. He was a friend of yours, was he? A. Yes, sir. 
Q. And after you had gotten into some difficulty , you ee to 
help the police, didn't you? A. Yes, sir. 
Q. But that was some time after July 16, 1958, wasn't it? 
A. No, sir. | 
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Q. When was it? A. About the 28th or 29th. 
Q. It was after July 16th, right? A. Yes, sir. 
49 Q. And you were caught in some kind of trouble by the police, 
isn't that so? A. Yes, sir. 
Q. And in order to save yourself, you decided to help the 
police and turn your friends in as sellers of narcotics, is that right ? 


A. Yes, sir. 
* * * 
CHARGE TO THE JURY 
THE COURT: Ladies and gentlemen of the jury, as you know, 
it is now the Court's responsibility to instruct you as to the law that 


will govern you in reaching your verdict in this case. It is, of course, 
your duty to accept the law as it is outlined to you by the Court. 

I am going to read you the indictment in this case in a moment 
or two. Iam also going to read you the statutes under which the 
counts of this indictment have been returned. The phraseology is rather 
technical. You may wonder why all of this verbiage goes into these 
indictments and why the statutes are, themselves, complicated. The 
basic reason is the Federal Government has no inherent authority to 
control the narcotics traffic. The Federal Government is a government 
of delegated powers. As you know from your civics, the states retain 
all power which is not granted to the Federal Government. The Federal 
Government, consequently, has no power to regulate traffic in narco- 
tics. The Federal Government , however, has as we all know and will 
bear witness of it about April 15th a very broad power to impose and 
regulate taxes. 

All of these statutes I am going to read to you are tax statutes. 
They are written for the purpose of enabling and assisting the Govern- 

63 ment to establish a system whereby it can place and collect 

taxes on narcotics. 

When you retire to the jury room, you will take with you a copy 
of the indictment which has been returned by the Grand Jury in this 
case. An indictment is a very formidable looking instrument, but you 


64 
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must remember it is not evidence against a defendant. In ot. 


her words, 


this piece of paper you will have before you in the jury room. is not 


proof of any fact; its sole purpose is to inform the defendant | 


of the 


charges which have been preferred against him, the charges which he 


must answer when he comes to court. 


This indictment is drawn in three counts. This means, for 
practical purposes, there are three separate and distinct charges 
brought against this defendant and you must return a separate verdict 
of guilty or not guilty upon each of the three counts of the ees 


The first count of the indictment charges: 


"On or about July 16, 1958, within the District of 


Columbia, Kenneth Willis did sell, barter, exchange 


and give 


away to Francis Gray a narcotic drug, that is, four capsules 
containing a mixture totaling about 4.2 grains of heroin hydro- 
chloride, quinine hydrochloride, milk sugar and aennen not 
in pursuance of a written order, written for that purpose, from 


the said Francis Gray, as provided by law." 


The essences. of the first count of the indictment is that the 


defendant sold to Francis Gray four capsules containing her 
the sale was not pursuant to a written order as required by 
The second count of the indictment referring to this 


action charges: 


bia, Kenneth Willis purchased, sold, dispensed and 


oin and that 


law . 


same trans- 


"On or about July 16, 1958, within the District of Colum- 


distributed, 


not in the original stamped package and not from the original 
stamped package, a narcotic drug, that is, four capsules con- 


taining a mixture totaling about 4.2 grains of heroin 


‘hydrochlor- 


ide, quinine hydrochloride, milk sugar and mannitol. This is 
the same heroin hydrochloride which is mentioned in the first 


count of this indictment." 


The second count of the indictment charges the defendant with 
the purchase, the sale, the dispensing and distributing of four capsules 


containing heroin, not in an originally stamped package and 


| 
inot from an 
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originally stamped package. The word "stamped," of course, refers 


to the Internal Revenue stamp on the package. 

The third count of the indictment charges: 

"On or about July 16, 1958, within the District of Co- 
lumbia, Kenneth Willis facilitated the concealment and sale of 
a narcotic drug, that is, four capsules containing a mixture 
totaling about 4.2 grains of heroin hydrochloride, quinine hydro- 
chloride, milk sugar and mannitol, after said heroin hydro- 
chloride had been imported, with the knowledge of Kenneth 
Willis, into the United States contrary to law. This is the same 
heroin hydrochloride which is mentioned in the first and second 
counts of this indictment." 

The essences of the third count, then, of the indictment is that 
the defendant facilitated the concealment of four capsules of heroin 
which had been imported into the United States contrary to law. 

Now, then, to consider the statutes under which these counts 
of the indictment are drawn, remember that the first count charged 
that narcotics were sold not pursuant to a written order. The United 
States Code provides that: 

It shall be unlawful for any person to sell, barter, ex- 
change or give away narcotics drugs, except in pursuance of a 
written order of the person to whom such article is sold, bar- 
tered or given, on a form to be issued in blank for that purpose 
by the Secretary Treasurer or his designated representative. 
The second count of the indictment which charges that the drugs 

were not in or from the original stamped package is returned under a 
66 section of the United States Code which says: 

It $hall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the original 
stamped package or from the original stamped package; and 
the absence of appropriate tax paid stamps from narcotic drugs 
shall be prima facie evidence of a violation of this subsection by 
the person in whose possession the same may be found. 
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The third count of the indictment charges the facilitation of con- 
cealment of the drugs after they were illegally imported. This count 
of the indictment is returned under a section of the United States Code 
which says: | 
Whoever fraudulently or knowingly imports or brings 
any narcotic drug into the United States or any territory under 
its control or jurisdiction, contrary to law, or receives, con- 
ceals, buys, sells, or in any manner facilitiates the transporta- 
tion, concealment, or sale of any such narcotic drug after being 
imported or brought in, knowing the same to have been impor- 
ted or brought into the United States contrary to law, or con- 


spires to commit any of such acts in violation of the laws of 
the United States is in violation of this statute. | 

The law further provides that: Whenever on trial fora 
violation of this subsection the defendant is shown to have or to 
have had possession of the narcotic drug, such possession shall 


be deemed sufficient evidence to authorize conviction unless the 

defendant explains the possession to the satisfaction of the jury. 

Why does the Government charge this defendant ina three-count 
indictment when the evidence shows it relates but toa single transaction 
in narcotics traffic? The reason is that when two or more laws make 
a single act a criminal offense, the person may be indicted for the vio- 
lation of each law which is violated although there is but a single trans- 
action involved. So the Government is acting within the law when it 

charges the defendant with three separate violations of the law growing 
out of a single transaction. | 

I repeat, you must return a separate verdict upon each count of 
the indictment. Your verdict upon each count will be either guilty or 
not guilty. : 

The law is, as Iam sure you all know, that the defendant is 
presumed to be innocent. This means there is a presumption of inno- 
cence which affixes itself to the person of the defendant and remains 
affixed to him until and unless the Government proves to your 
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satisfaction beyond a reasonable doubt that the defendant has committed 
each and every element of the offenses with which he is charged. 

68 In other words, this presumption of innocence means funda- 
mentally that the defendant is not required to prove his innocence. In 
European countries or Asiatic countries, when a person is accused of 
a crime, he is brought into court to prove his innocence. We don't 
follow that method;' we say the defendant is presumed to be innocent and 
the burden of proof is upon the Government to prove the defendant guilty 
beyond a reasonable doubt. This means, then, unless the Government 
sustains the burden of proof and proves to your satisfaction that this 
defendant has committed each and every element of the offenses with 
which he is charged, then you, the jury, must find the defendant not 
guilty. 

Remember that proof beyond a reasonable does not mean proof 
beyond all doubt whatsoever. In other words, the Government must 
prove the defendant guilty to a moral certainty but not to an absolute 
or mathematical certainty. As its name inplies, a reasonable doubt is 


a doubt predicated upon reason, that is, a doubt for which you can give 


a reason to yourselves as contrasted with a doubt that may be predica- 
ted upon prejudice, sympathy or upon some other emotional factor in 
your thinking. 

In the final analysis, proof beyond a reasonable doubt means 

simply this: If after a fair and impartial consideration of all of 
the evidence in the case you can truthfully say to yourselves you are 
not convinced of the defendant's guilt, then you have a reasonable doubt 
and your verdict, of course, should be not guilty. But, if after you make 
this fair and impartial consideration of all the evidence in the case you 
can truthfully say 'to yourselves you have an abiding conviction of the 
defendant's guilt, such a conviction as you would be willing to act upon 
in the more weighty and important matters in the course of your own 
daily lives, then you have no reasonable doubt and your verdict should 
be guilty. 

In determining whether the Government has established the 


19 | 
charges against this defendant, you must consider and weigh the testi- 
mony of all the witnesses who have appeared before you. | 

You are the sole judges of the credibility of these witnesses. 
This means you must determine which of the witnesses you are going 
to believe and to what extent you are going to believethem. In deter - 
mining how much credance or how much credibility you will give to 
the testimony of each of these witnesses, you have the right to con- 
sider the witness's demeanor on the witness stand, his manner of 
testifying, whether he impresses you as one having an accurate memo- 
ry of the facts about which he is testifying, whether he displays 
any favor or prejudice towards one side or the other, and most impor- 
tant of all whether the witness has any interest in the outcome of the case. 
This matter of credibility of witnesses boils down to simply this: Do 
you believe the witness or don't you? If you don't, you must decide 
the case upon the basis of the testimony of other witnesses who have 
testified whose testimony you do believe. | 
If you believe any witness wilfully testified falsely as to any 
material fact concerning which fact that witness could not possibly be 
mistaken, you are then at liberty if you deem it desirable to do so to 
disregard the entire testimony of that witness or any part of the tes- 
timony of the witness. | 
You are further instructed that while the law makes the defend- 
ant a competent witness in his own behalf, you nevertheless have the 
right to take into consideration his situation, his interest in the result 
of your verdict, and all of the circumstances which surround him, 
and you should give to his testimony such weight as in your ee 
it is fairly entitled to receive. | 
In this regard I must point out to you that the District of Co- 
lumbia Code provides that no person shall be incompetent to testify , 
in either civil or criminal proceedings, by reason of his having been 

71 convicted of crime, but such fact may be given in evidence to 

affect his credit as a witness. 
What does this mean? It means the fact this defendant has 


72 
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admitted a conviction in 1956 for larceny and other convictions or pleas 
of guilt is no evidence whatsoever he committed the present offense. 
You may consider the defendant's prior criminal record as it has been 


brought forth in the evidence only insofar as in your opinion it affects 


his credibility as a witness in the present case. 

It is the Court's responsibility to make known to you the law 
in the case and it is your responsibility to accept the law as it is out- 
lined to you by the Court. You are the sole and the exclusive judges 
of the facts. You should not permit your judgment, your reason, your 
intelligence to be swayed by prejudice, by bias, by ill will or by 
sympathy. You are not to be influenced by your feelings or by your 
emotions. Your verdict is to be reached in accordance with the 
solemn oath you took that you would well and truly try this case and a 
true verdict render in accordance with the evidence and in accordance 
with the lawas it is outlined to you by the Court. 

If you believe the testimony of the defendant in which he denies 
he had any part in this transaction, your verdict should be not guilty. 

On the other hand, if you find the Government has proved beyond 
a reasonable doubt the elements of the offenses charged in the indict- 
ment, then your verdict must be guilty. 

You must return a separate verdict on each of the three counts 
of the indictment. 

Will counsel come to the bench. 

(At the Bench:) 

THE COURT: Does the Government request any further charge, 
Mr. Flannery ? 

MR. FLANNERY: No, Your Honor. 

THE COURT: Do you have any objection to the charges given? 

MR. FLANNERY: No, Your Honor. 

THE COURT: Mr. Roberson, does the defendant request any 
further charge ? 

MR. ROBERSON: No, Your Honor. 

THE COURT: Do you have any objection to the charges given? 
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MR. ROBERSON: No objections, Your Honor. 


THE COURT: Very well. 
* * 


[ Filed April 6, 1959] 
On this 6th day of April, 1959, came the attorney of the United 
States; the defendant in proper person and by his attorney Eugene ‘ 


Roberson, Esquire; whereupon the jurors of the regular Petit Jury 
panel serving in Criminal Court No. Three, being called, are sworn 
upon their voir dire; and thereupon comes a jury of good and lawful 
persons of the District of Columbia, to wit: 


Abram Banks 7. Mable E. McClain | 
Faye B. Blanken 8. George B. Minor | 
Russell H. Carpenter 9. Dorothy L. Moore | 
Teresa L. Harris 10. Katharyn F. Osgood 

. Albert S. Hopkins 11. Ruby E. Seaman 

. Irving C. Kennard 12. Bernard F. Stanton 


who are sworn to well and truly try the issue joined herein; whereupon 

the jury is charged, whereupon the jury upon their oath find'the defend- 

ant guilty as indicted. | 

The case is referred tothe Probation Officer of the Court and the 

defendant is remanded to the District of Columbia Jail. | 
By direction of 


Edward A. Tamm 
Presiding Judge 
Criminal Court #3 


Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ John Flannery 


By T. A. Flannery Deputy Clerk 


Asst. U.S. Attorney 
2 
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| Filed May 18, 1959] 
JUDGMENT AND COMMITMENT 
On this 15th day of May, 1959 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Eugene 


Robinson, Esquire. 

It Is Adjudged that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Violation of 
the Federal Narcotic Laws as charged and the court having asked the 
defendant whether he has anything to say why judgment should not be 
pronounced, and no sufficient cause to the contrary being shown or 
appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and con- 
victed. 

k Is Adjudged that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized representative for im- . 
prisonment for a period of Ten (10) years on count one; Two (2) years to 
Ten (10) years on count two; Ten (10) years on count three, said sen- 
tences on counts two & three to run concurrently with the sentence im- 
posed on count one of the indictment and to run concurrently with the 
sentence now being served. 

It Is Ordered that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Edward A. Tamm 
United States District Judge. 
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Prior to trial appellant made a motion for a mental examina- 
‘tion, requesting that he be examined for responsibility and 
leompetency. The order of the court limited the examination 
‘of competency. Trial was had at which the defenses of 

insanity and entrapment were not raised. Evidence indi- 
' cated that appellant received a profit of $1.50 on the narcotics 
| transaction. Therefore, in the opinion of appellee, the follow- 
ing questions are presented: 
| 1. Was not appellant able to present the affirmative defense 
| that he was “framed” by the police without regard to the 
| limited pre-trial order for a mental examination? 
i 2 Was not the evidence of the profit to appellant sufficient 
to demonstrate a sale of narcotics? 
| -3, Was not the absence of the instructions on entrapment 
‘ consistent with the theory of defense advanced? 
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Anited States Court of Appeals 


FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15607 


Kennera WILLIS, APPELLANT 
v. 
Unrrep Srates or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is a narcotic case. Appellant was indicted on a three- 
count indictment for events which transpired on or about July 
16, 1958. 26 U.S.C. §§ 4705(a), 4704(a). 21 U.S.C. §174 
(J.A. 3-4). The record indicates that appellant was repre- 
sented by retained counsel. 

On January 7, 1959, appellant’s counsel filed a motion for a 
mental examination. Therein it was stated that appellant’s 
wife informed counsel that appellant “was treated for mental 
illness in Saint Elizabeth’s Hospital during the period February 
25, 1953 to August 13, 1956.. This fact was verified by a tele- 

~ phone call to the hospital.” In addition, counsel stated that 
the wife related facts concerning appellant’s mental attitudes 
during drug addiction. Counsel requested that appellant be 
examined as to present mental competency and as to the 
mental condition existent on July 16, 1958, the date of the 
crime. The Government interposed no objection and the 


(1) 
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motion was granted. The resultant order confined the 
examination to competency to stand trial. Appellant was 
certified to be of sound mind, capable of understanding the 
charges against him and able to assist in his own defense on 
March 3, 1959. (J.A. 5-7.) Trial was had on April 6, 1959, 
before Judge Tamm and jury. : 

Francis Gray, Baltimore Police, City Department, Narcotics 
Division, testified that he was working with the Federal Bu- 
reau of Narcotics on July 16, 1958 and had been for the prior 
two months. On that date he went to 1011 M Street, N.W., 
at about 6:15 pm. There he met appellant (known to him 
as “Bobby”), in the company of two other people. The 
defendant asked Officer Gray if he wished to buy drugs. The 
Officer stated that he wanted five capsules of heroin, where- 
upon appellant stated he would get them for the Officer if 
the Officer would give appellant a capsule of-heroin. The 
Officer gave appellant $7.50 of Government advance funds 
and an extra $1.50 so that appellant could buy a capsule for 
himself. Appellant told the Officer to wait on the front steps 
and two hours later, appellant reappeared and gave the Officer 
a cellophane wrapper with five capsules of heroin in it. 

Tests revealed that one of the capsules contained only milk 
sugar. There was no written order form and no tax stamp 
involved. 

The Officer departed and went to the Federal Bureau of 
Narcotics where the evidence was turned over to Agent Fred 
Wilson (R. 13)? at-9:15 a.m. (R. 19). ‘Agent Wilson marked 
the evidence and turned it over to the chemist, William P. 
Butler (R. 18-23). 

Following the denial of his motion for judgment of ac- 
quittal, appellant took the stand in his own defense. He 
denied all‘knowledge of Officer Gray or the transaction on 
July 16, 1958 (R. 30-31). He claimed, in effect, that he had 
been “framed”. He stated that on July 28 or 29, two officers 
came to see him at his home on 936 N Street, N.W. Appellant 
was with an active drug user and had about 18 or 19 cartons 
of stolen cigarettes in his bedroom and, when he heard of 


> Cross-examination developed that Officer Gray was posing as a buyer of 
narcotics rather than a user (J.A.10). , 
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the officers, he threw the cigarettés out of the window and 
climbed out himself. About one-half hour later, appellant's 
wife told him that two narcotics agents had left their tele- 
phone number and asked appellant to call them. Appellant 
did call two or three days later and was told that the agents 
had an eye dropper and a cooker (used to put the drugs in 
liquid form) which they had found in his medicine cabinet. 
Appellant was told he could get time for possessing these ar- 
ticles and would so if he did not cooperate with the agents. 
Appellant agreed to cooperate but did not meet with the 
agents the next morning. (R. 30-34.) 

A few days or weeks later, in early August, appellant was 
stopped by the police because he had stolen tags on his auto- 
mobile. As a result of this, appellant was again put in 
contact with the narcotics agents. He agreed to cooperate and 
worked with a “Mr. Joe.” Appellant arranged to make pur- 
chases and did so, obtaining capsules for his own use. How- 
ever, it developed that the capsules did not contain any nar- 
cotics. After two purchases, the agent asked appellant if he 
wished to continue to work, and appellant stated “No.” (R. 
34-40.) 

Appellant admitted that he was a drug user and that he 
had a criminal record for housebreaking and unauthorized use 
of a vehicle. He claims that his crimes were performed in 
order to obtain money for his addiction. He admitted being 
in the premises at 1011 M Street, at times, to see Oscar Brown 
and to buy drugs. (R.40-44.) : 

On cross-examination, appellant stated that he worked by 
stealing. He denied obtaining his money by selling drugs. 
He admitted being at 1011 M Street in July, and admitted 
having many friends who were users of drugs. (R. 44-50.) 

Officer John L. Batchelor, Metropolitan Police Department, 
testified on behalf of appellant. The Officer stated that ap- 
pellant worked with him from approximately August 13 until 
the latter part of August during which time appellant made 
purchases. The Officer did not make any purchases from 
persons who were later convicted in court. (R. 50-51.) 

In rebuttal, Officer Wilson stated that the instant case was 
not presented to the Grand Jury because of any animosity 
toward appellant or because he wished to frame appellant. 
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{R. 52-53.) This appeal from the judgment of concurrent 
sentences followed. 


STATUTES INVOLVED 


Title 21 U.S.C. § 174 provides: 

Same: penalty: evidence—Whoever fraudulently or 
knowingly imports or brings any narcotic drug into 
the United States or any territory under its control or 
jurisdiction, contrary to law, or receives, conceals, buys, 
sells, or in any manner facilitates the transportation, 
concealment, or sale of any such narcotic drug after 

* being imported or brought in, knowing the same to 
have been imported or brought into the United States 

--contrary to law, or conspires to commit any of such 
acts in violation of the laws of the United States, shall 
be imprisoned not less than five or more than twenty 
years and, in addition, may be fined not more than 
$20,000. For a second or subsequent offense (as deter- 
mined under section 7237(c) of the Internal Revenue 
Code of 1954), the offender shall be imprisoned not less 
than ten or more than forty years and, in addition, may 
be fined not more than $20,000. 

Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had pos- 
session of the narcotic drug, such possession shall be 
deemed sufficient. evidence to authorize conviction un- 
less the defendant explains the possession to the satis- 
faction of the jury. 

For provision relating to sentencing, probation, etc., 
see: section 7237(d) of the Internal Revenue Code of 
1954. (As amended July 18, 1956, ch. 629, title I, 
§ 105, 70:Stat. 570.) 


Title 26 U.S.C. § 4704(a)—General requirement provides: 


It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the 
original stamped package or from the original stamped 
package; and the absence of appropriate tax paid 
stamps from nareotie drugs shall be prima facie evi- 
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dence of @ violation of this subsection by the’ person 

in whose possession the same may be found: 
Title 26 US.C. §4705(a)—General requirement provirles: 
It shall be unlawful for any person'to sell, bartér; ex- 
change, or give away narcotic drugs except in pur- 
suance of a written order of the person to’ whom ‘such 
article is sold, bartered, exchanged, or given, on's form 
to be issued in blank for that purpose by the Secretary 

or his delegate. aa 


SUMMARY.OF ARGUMENT 


there is no error. 

Appellant also argues that there was no “sale” proven by 
the prosecution and that his motion for judgment of acquittal 
should have been granted or instructions on the elements of 
a sale given. However, the record shows that a-sale did take 
place, that there were'no objections to charge ‘and that -con- 
current sentences were imposed. ks 

Tt is further maintained that instructions on entrapment 
should have been given. However, the record discloses that 
the defense of entrapment was not raised and that there wes 
no objection to the charge as given. : 

‘ARGUMENT 
1 | 
Appellant presented an affirmative defense 

Prior to trial, appellant submitted a motion’ for 4 mental 
examination. It will be recalled from the Counterstatement, 
that appellant sought an examination which would include 
the time of the offense as well as present competency. The 


court confined its order to competency. Appellant now urges. 
error, for the first time, and cites Winn v. United States, — 
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US..App. D.C. —, 270 F. 2d 326 (1959),? wherein insanity 
was raised as a defense and the limitation of the pre-trial 
order served to encompass the length and breadth of the 
testimony of the psychiatrists. 

Tess Getto acount toms therrecord:thatieppellaat did not 
wish to advance the defense of insanity in the instant case. 
No evidence was adduced at trial, notwithstanding the fact 
that appellant. was aware of his own. history as. evidenced 
by the motion for a mental examination. In fact, the plead- 
ings filed prior to trial, after trial and in this Court indicate 
that appellant did not interject insanity into his case.* Thus, 
it cannot be assumed that appellant overlooked his defense. 
It cannot be assumed that the District Court forbade the 
defense. Nor can it be assumed that the prosecution pre- 
vented appellant from advancing his own theories. Rather, 
it-is clear from the record that appellant had an affirmative 
defense and denied knowledge and participation in the 
offense. These elements were stoutly presented, including 
the presentation of Officer Batchelor as a defense witness. In 
this posture, appellant must be deemed to have waived his 
defense, waived his objection to the order regarding his mental 
examination, and waived his objections to the conduct of the 
trial. See Lawn v. United States, 355.US. 339, 354-355. 
(1958); Johnson v. United States, 318 U.S. 189, 199-201, 
(1943); and Laney v. United States, 54 App. D.C. 56, 60, 
294 Fed. 412 (1923). See also United States v. Woodward, 
Fed. Cas. No. 16760a, 2 Hayw & H.C.C.,.119 (D.C. Cir. 1853). 

Appellant, however, argues that the limited examination 


*See also Calloway v. United States, — U.8. App. D.C. —, 270 F. 2d 
384 (1959). 

* See the affidavits of appellant dated March 17, 1959, wherein he stated 
“] was working as an informer and did not sell narcotics.” and “The 
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prevented his defense and foreclosed him from. obtaining wit- 
nesses. This contention is refuted by appellant on the basis, 
ofanaffidavitin forma pauperis. Nothing prevented appellant 
from bringing in any: doctor at St. Elizabeths or Districtof: 
Columbia General Hospital, his own wife, or any other witness 
under the same procedure. Rule 17(b), FR. Crim. P. And 
appellant was not prevented for participating as a witness in: 
his own defense. It can only be assumed that appellant ehose 
not to raise the defense of insanity after a consideration of the: 
defenses available and the possibility of confinement after: 
verdict. See Durham v. United States, 94 U.S. App. D.C. 228, 
n.57, 214 F. 2d. 862 (1954). The opportunity to make reasoned: 
and conscious choices on matters of defense must rest: with 
the accused, unfettered by the suggested requirement. that the; 
defense of insanity must be raised by each examinee. Winn 
and Calloway are completely distinguishable and appellant fails 
to demonstrate any reason why the verdict of the jury should, 
be overturned. : 
I 


Appellant was properly convicted 


It is the further contention of appellant that the trial court 
erred in denying his motion for judgment of acquittal and in 
not instructing on the elements of a sale of narcotics. This 
contention lacks substance. 

In the first place, the conjunctive indictment is proper. See 
Kendrick v. United States, 99 US. App. D.C. 173, 176, 238 
F. 2d 34 (1956). Secondly, appellant sold the narcotics at a 
$1.50 profit to himself and the use to which he put this profit 
is of no concern in determining the “legality” of the sale. 
Thirdly, the case upon which appellant relies Kelley v. United 
States, —— US. App. D.C. —, 275 F. 2d 10 (1960), is 
completely distinguishable because there “There was no direct 
evidence that the appellant profited in any way from the 
transaction.” (No. 15,249, appellant’sbrief, p.15.) Fourthly, 
there was no objection to the charge as given. And finally, 
this is a case involving concurrent sentences. Hirabayshi v. 
United States, 320 U.S. 81, 85 (1948) ; Wanzer v. United States, 
93 U.S. App. D.C. 412, 208 F.2d. 45 (1953). 
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On appeal, for the first time, appellant now requests that 
instructions on entrapment be given and that he be granted 
anew trial so that such may be effectuated. This request lacks 
merit. Appellant denied participation in the crime, made no 
defense of entrapment, requested no instructions on entrap- 
ment, did not object to the instructions given, and made no 
motion for a judgment of acquittal at the close of all the evi- 
dence. Therefore, it was not error for the trial court to elim- 
inate any reference to entrapment in the instructions. Cratty 
v. United States, 82 US. App. D.C. 236, 243, 163 F. 2d 844 
(1947). And see the annotation in 61 A-L.R. 2d 677. Indeed, 
had the court interjected such instructions in spite of ap- 
pellant’s theory of defense, the present argument would be 
completely different. 

CONCLUSION 
Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 
Otrver GascH, 
United States Attorney. 
Cart W. BELCHER, 
Lewis CaRROLL, 
Assistant United States Attorneys. 
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Statement Of Question Presented 


The question presented to the Court in this appeal is: 


1. Whether it was proper for the District Court to admit into 


evidence a statement allegedly made by a prisoner after an unnecessary 
delay in arraignment for the alleged purpose of impeaching the prisoner's 
testimony when, in fact, the admitted statement tended to establish the 


essential elements of the crime for which the prisoner was charged? 
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


Jurisdictional Statement 


This is an appeal from the United States District court for the 
District of Columbia. The appellant was convicted on both comnts of a 
+wo count indictment charging housebreaking (22 D.C.C. Sec. 3801) and 
larceny of property of the District of Columbia (22 D.C.C. Sec. 2206). 

Pursuant to an order of the District Court, appellant was 
permitted to appeal his conviction in forma pauperis. Totice of appeal 


| 
was filed by appellant in this Court on February 29, 1960. 
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This Court's jurisdiction is based upon 72 Stat. 348, 28 U.S.C. 
Sec. 1291. 
Statement Of The Case 


On Saturday, November 28, 1959, at approximately 4:05 p.m, 
appellant was arrested by a police officer on the grounds of the District 
of Columbia General Hospital. He was thereupon transported to Precinct 
No. 5 of the Metropolitan Police Department where, at approximately 4:45 p.m., 
he was booked for investigation of housebreaking and placed in the cell block. 


At approximately 7:45 p.m. on the same Bat the appellant was 


removed from the cell block and was interrogated by the arresting officer 
in the squadroom of Precinct No. 5. At this time, appellant allegedly 
made certain statements in explanation of his presence on the grounds of 
the D. C. General Hospital at the time of his arrest (Tr. 239-44; JA 
Appellant remained overnight at Precinct No. 5 and was released 
on bail on Sunday morning (Tr. 210; JA ). On Monday morning, 
November 30, 1959, appellant was arraigned before the Municipal Court where 
he was ordered held for the action of the grand jury (fr. 214). 
On December 1, 1959, a grand jury issued a true bill on an indict- 
ment against appellant and one James Paynes/ charging them as follows: 


Another witness’ introduced by the prosecution to corroborate the 
testimony of the arresting officer stated that the interrogation 
took place at approximately 9:00 p.m. (Tr. 261; JA ). By 
the admission of the prosecution's own witness, therefore, this 
interrogation took place at least 3 hours and io minutes after 
arrest and possibly 5 hours after arrest. 


On January 7, 1960, prior to the commencement of trial, the District 
Court granted the prosecution's oral motion to dismiss the indictment 
against. James Payne (Tr. 4-5). 


"The Grand Jury charges: 


On or about November 28, 1959, within the District of 

Columbia, James Payne and Frank A. Tate entered a room 
in the Outpatient Building of the District of Columbia 
General Hospital of the District of Columbia, a municipal | 
corporation, with intent to steal property of another. 


Second count: 


On or about November 28, 1959, within the District of 
Columbia, James Payne and Frank A. Tate did steal and 
purloin the property of the District of Columbia, a 
municipal corporation, having a total value of $73.00, | 
consisting of one typewriter of the value of $50.00, | 
one dictionary of the value of $9.00 and seventy street | 
car tokens, each token ioe value of sce 
JA ° 
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Appellant was tried by a jury pefore Judge Schweinhaut on 
January 7, 11 and 12, 1960. One of the disputed areas of proof in the 
trial of appellant in the District Court was appellant's explanation of 
how he happened to be on the grounds of the D. C. General Hospitel at the 
time of his arrest. The appellant voluntarily testified that he had gone 
alone by bus to the D. C. General Hospital to visit a friend who was a 
patient (Tr. 175, 184; JA ). Despite an objection by counsel for 
appellant (Tr. 226; JA ._), the District Court permitted the prose- 
cution to introduce oral testimony by the police officer who had interrogated 
the appellant between 3 hours and 40 minutes to 5 hours subsequent to his 
arrest and prior to his arraignment. This police officer testified that 
appellant had told him that appellant and James Payne were ccanting together 


on Montello Avenue when a third man drove up in an auto. ‘The officer 


further testified that appellant stated that the three men then drove 
together to the grounds of the D. C. General Hospital. (Tr. 239=hh; 


JA =) ! 
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The jury returned a verdict of guilty on both counts of the 
indictment. (JA __ +) 

On February 26, 1960, Judge Holtzoff (pursuant to the authority 
granted by Rule 25 of the Federal Rules of Criminal Procedure) sentenced 
appellant to prison for 16 months to 4 years on count no. 1 of the indict- 
ment and 16 months to 4 years on count no. 2, the sentences to run cone 
currently (JA ). 

On February 29, 1960, Judge Holtzoff granted appellant's request 
that he be permitted to appeal his conviction in forma pauperis. On 
February 29, 1960, a notice of appeal was filed with this Court by appellant 


(JA ). 


Statutes Or Rules Involved 


Rule 5(a) of the Federal Rules of Criminal Procedure states in 


part as foliows: 
an officer making an arrest under a warrant issued upon 
- @ complaint or-any person making an arrest without a 
warrant shall take the arrested person without unnecessary 
delay-before the nearest available commissioner or before 
any other nearby officer empowered to commit persons 
charged with offenses against the laws of the United 
States. * * *," 
Statement Of Points 
The District Court erred in permitting the prosecution to intro- 
duce evidence, inadmissable under the so-called Mallory rule (Mallory v. 
United States, 354 U.S. 449, 77 Sup. Ct. 1356 (1957), for the alleged 
purpose of impeaching the voluntary testimony of the appellant. The admitted 
evidence, in fact, tended to establish the critical essentials of the charges 
against appellant, and the admission of this evidence therefore denied a 


fair trial to appellant. 
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s Of Ar t 
The statements allegedly made by the appellant to the arresting 


officer at Precinct No. 5--coming after an extended delay subsequent to 


his arreste-were clearly inadmissable under the principle enunciated in 


Mallory v. United States, supra. The proscription against the | use of such 
testimony is particularly applicable here inasmuch as this testimony--if 


believed by the jury--undoubtedly influenced their finding of the appellant's 


guilt. 

In his charge to the jury, Judge Schweinhaut gave instructions on 
the law of aiding and abetting and joint venture in a criminal enterprise 
(Tr. 331-36; JA ). Appellant was the only person tried for the 
alleged housebreaking and larceny. Nonetheless, Judge Schweinhaut, in comment 
ing on the testimony, stated that the “testimony * * * clearly shows that there 
was, to my mind there is no doubt about it, there was a cans .of action by 
two or more people to steal property from the hospital that any." (Tr. 3333 
JA +) : 

In this factual setting, the admission of testimony obtained in 
violation of Rule 5(a) of the Federal Rules of Criminal Proceare and which 
tended to establish that appellant did go to the D. C. General, Hospital in 
the company of others (including one person who had originally been named 
in the indictment) was clearly prejudicial to a fair consideration of 
appellant's case by the jury. Appellant had testified that ne went to the 
hospital alone. The admission of the testimony of the police officer that 
the appellant had admitted going to the hospital with others clearly 
violated appellant's legal right to be tried on the basis of admissable 

| 


evidence only. 


Argument, 
In Mallory v. United States, supra, the Supreme Court stated” 

“the arrested person may, of course, be "“booked' by 

the police. But he is not to be taken to police head- 

quarters in order to carry out a process of inquiry that 

lends itself, even if not so designed, to eliciting 

damaging statements to support the arrest and ultimately 

his guilt." (354 U.S. at 45k.) 
Despite this clear proscription by the Supreme Court, the appellant was 
taken to police headduatters "in order to carry out a process of inquiry 
that lends itself * * * to eliciting damaging statements * *," which resulted 
in a finding of the appellant's guilt by the District court.2/ The 
admission into evidence of the "damaging statements" so elicited was clearly 
erroneous and the judgment of the District Court should accordingly be 
reversed. 


It is clear that there was an unreasonable delay between the 


4 
appellant's arrest and his enete, In fact, the existence of this 


3/ The prosecution conceded in the District Court that the delay in 
arreigning appellant was due to the desire of the police to come 
plete their investigation of the alleged crime. In responding to 
a question fromthe bench as to why the appellant was still in 
custody at the time he allegedly made the statements here objected 
to, the Assistant U.S. Attorney stated: 


"% * * this was the situation: They had arrested him; 

I believe that they were trying to ascertain, if they 

could, the name of this other man who got away, they 

were continuing the investigation.” (fr. 22h; JA -) 


Appellant was actually released on bail the morning after his arrest 
and was arraigned the next following morning (infra, pe 2). 
Appellant does not contend that the inadmissability of his alleged 
statement arises from the delay in arraignment subsequent to his 
release on bail. 
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unreasonable delay and a recognition that it would normally bar the admission 
of evidence resulting therefrom was impliedly conceded by the, prosecution 
at the trial in the District eel Nonetheless, the prosecution contended 
in the District Court--and will presumably contend heres-that evidence otherwise 
inadmissable under the Mallory rule may properly be admitted for the purpose 


of impeaching the testimony of the defendant. 


There are, of course, certain situations where the facts do permit 
the admission of otherwise inadmissable evidence for the purpose of impeach- 
ment. See Walder v. United States, 347 U.S. 62, 7h Sup.. Cf. 354: {A95N) p<: None 
theless, inadmissable evidence can be admitted for impeachnenit only under 
the most guarded conditions. As the Supreme Court stated in the Walder case: 


| 
"He [the accused] must be free to deny all the elements of 
the case against him without thereby giving leave to the 
Government to introduce by way of rebuttal evidence illegally 
secured by it, and therefore not available for its case ‘in 
chief." (347 U.S. at 65.) 
| 


In the instant case, the admission of the alleged statements by 


| 
appellant that he had gone to the D. C. Hospital in the company of two other 
| 


In discussing the admission of the evidence at a bench conference 
during the trial in the District Court, the Assistant U, 5. 
Attorney stated: 


the Court would see fit, by one of my associates, 

and I think it is a good idea, that perhaps if the, 
Court could tell the jury, instruct the jury that | 
this testimony is purely used for purposes of 
impeachment, it is not to constitute an admission | 
or .a confession because of the le of time from) 
the time of the arrest to the cine eas statement | 
was made.” (ir. 000-03; JA,» emphasis | 
| 


added.) 


| 
"Tt was suggested to me that I urge the Court, if 
| 


e | 
In fact, the Court refused to instruct the jury in the manner 
suggested by the Assistant U. S. Attorney (Tr. 225; JA _ ). 
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men aid more than impeach the prior testimony of the appellant. If these 
alleged statements were believed by the jury, they undoubtedly contributed 
to the jury's finding of the appellant's guilt. In fact, the Assistant 
Ue Se Attorney conceded that the purpose of this disputed testimony was not 
only to impeach the credibility of the appellant's prior testimony, but 
that it was also to prove appellant's guilt of the charges for which he 
was being ertea 2/ 

In view of the instructions given the jury by the Court, the alleged 
statements by appellant as to how he happened to be at the D. C. Hospital 
became persuasive evidence in support of the proof necessary to find appellant 


guilty of the two charges against hin. 


6/ In response to’a question from Judge Schweinhaut as to the purpose 
of using this evidence, the Assistant U. S. Attorney (Mr. Titus) 
responded as follows: 


"yR, TITUS, It is to impeach his credibility, your 
honor. : 


THE COURT, Yes, but you asked him--so did I--as 8 

result of’ your inquiry, whether he was mistreated and 
also whether he ever told any body how he came into 
possession of these articles; and he gave his explanation 
of that, his answer to it. Now you want to impeach that 
by evidence which isn't strictly an impeachment of that 
testimony at all but which, if admissable at all, is 
admissable as an admission which impeaches the whole of 
his testimony as to how he came into possession. 


MR. TITUS, Yes, sir, as to how he got to the hospital 
as to whether he knew the men in the car and so forth. 


THE COURT, And the only purpose of it is to show he 
is guilty. 


MR. . Yes, sir; oh, definitely." 
(Tr. 223-24; JA o) 


=o 


At the outset, Judge Schweinhaut instructed the jury 
‘should either return a verdict of guilty on both counts (housebreaking and 


1/ 


Presumably because there was no evidence showing that the appellant himself 


larceny from the District of Columbia) or not guilty on both counts. 


actually entered the room in the D. C. Hospital from which the articles were 


allegedly stolen, the Court instructed the jury on the principles of the 


8/ 


responsibility of a person who aids or abets in the commission, of a crime. 


In commenting on the evidence, Judge Schweinhaut stated: 
"% % % * you can, if you wish, deduce and decide that 
Tate was cooperating with another unidentified man in 
the theft of some property from that room in the hospiy | 
tal, or you can accept Tate's version of it, and.if 
you do that or if you have a reasonable doubt about the 
other aspects of it, then you should find Tate not 


guilty." (Tr. 3363; JA : «) 


| 
"T should say, before going into the elements of the case, that 
the proof here is such that your verdicts on these two counts 
ought to be consistent, I cannot see in logic, in common sense, 
any possible basis for a verdict of guilty on one count and 
not guilty on another count, or vice versa. Your verdict 
ought to be guilty on both counts or not guilty on both counts.” 
(Tr. 326-27; JA o) 


"TP the evidence in the case shows prima facie, that is, on 

the face, ultimately you may not agree that it does but if on 
the face of things the testimony in a case shows that more than 
one person, more than the person accused were involved in one 
degree or another in the commission of a crime, you are entitled 
‘to consider all of the evidence against the person who ig named 
in the indictment and decide whether the actions of someone who 
ten't even named as a defendant and who, as in this case, the 
third man, they don't know who he is or whatever happened to 

him because he got away, you are entitled to find, if you believe 
so beyond a reasonable doubt, that the person accused in| the 
indictment was in cahoots with the one who is not named because 
he is unidentified.” (fr. 331-32; JA -) | 


! 
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: 
Within the framework of the foregoing instructions to the jury, 


the admission into evidence of the alleged statements by the appellant 
that he had gone to the D. C. Hospital in the company of two other men 
clearly provided an evidentiary basis for the jury's finding of appellant's 
guilt on both charges of the indictment. Inasmuch as the alleged statements 
were clearly inadmissable as evidence under the Mallory rule, eppellant was 
denied a fair trial in the District Court. : 


Conclusion 


The judgment of the District Court should be reversed. 


Respectfully submitted, 


MACON M, ARTHUR 
1016 Ring Building 
Washington 6, D. C. 


Attorney for Appellant 
(By Order of this Court) 
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COUNTERSTATEMENT OF THE CASE 


Frank A. Tate was tried under a two count indictment which 
was filed in the District Court on December 7, 1959* (J.A. 1). 
The first count charged Tate with entering a room in the Out- 
patient Building of the District of Columbia General Hospital 
with intent to steal property of another (22 D.C-C. 1801). 
The second count charged that Tate did steal and purloin the 
property of the District of Columbia consisting of one type- 
writer, one dictionary and seventy street car tokens (22 D.C.C. 
2206). He was convicted on both counts and on February 26, 
1960, received a concurrent sentence of sixteen months to four 
years (J.A. 73). 

The evidence disclosed that Tate and another man were 
seen on the first and third floor of the building in question on 


2Qne James Payne was also named as a codefendant. However, on mo- 
tion of the prosecution (J.A. 2) the charge against Payne was dismissed for 
lack of evidence (J.A. 3). 


(1) 
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the afternoon of November 28, 1959 (J.A. 11, 12, 14, 15, 16). 
At that time the building was closed since it was Saturday 
(J.A..4, 7, 11,17). While on the third floor Tate inquired con- 
cerning the contents of the rooms on that floor (J.A- 10, 15). 
Their unusual presence was reported (J.A. 11, 16). 

Shortly thereafter, at between 4:05 P-M. and 4:10 P.M. Tate 
was arrested by Officer Paul V. Brown (J.A.48). According to 
Officer Brown appellant was fleeing the grounds of the hospital 
with his unidentified accomplice (J.A. 21, 22). Tate had the 
typewriter in his arms. It was wrapped in a coat (J.A. 21-23). 

After arresting Tate, Officer Brown took him to a cell located 
on the hospital grounds (J.A. 48). On the way they stopped at 
a car parked at the curb nearby and Payne was also arrested 
(J.A. 26). The distance from the place where Tate was ar- 
rested to the cell was about one block (J.A. 48). This covered 
a period of about ten minutes (J.A. 53). Tate was not ques- 
tioned after Payne’s arrest until later at the precinct station 
(J.A. 48, 54). 

Transportation was arranged by Officer Brown for the ap- 
pellant to be taken to Number 5 Precinct (JA. 54). The 
appellant arrived at the precinct station between 4:45 PM. 
and 5:00 P.M., less than an hour after his arrest (J.A. 48). 
Officer Brown did not accompany appellant in the patrol wagon 
_ (J.A. 53). Upon his arrival at the station appellant was 
booked and placed in the cell block (J.A. 49). 

Officer Brown next saw the appellant at about 7:45 P.M. in 
the squadroom where the appellant was brought from the cell 
block (J.A. 27). Henry Morgan, a guard at the hospital, was 
also present (J-A. 49). There then occurred a fifteen minute 
interrogation of the appellant? (J.A. 52). During this time 
the appellant was asked concerning the identity of the man 
who escaped (J.A. 52). Appellant stated that he had been 
standing on Montello Avenue NE., with Payne. Appellant 
also said that he and Payne accepted a ride from a man named 
Lawrence, and that Lawrence stopped the car at the hospital 


2 Tate was released on bond the following morning, which was Sunday. 
He appeared at Municipal Court on the next day Monday, November 30, 
1959, for a preliminary hearing (J.A. 42). 
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to pick up’a friend (J.A. 49, 52). This. statement was volun- 
tarily made by the appellant (J.A. 42). It was not used by the 
prosecution in its case in. chief, but was introduced in rebuttal 
to attack appellant’s credibility. 5 

The appellant, in addition to denying the elements of the 
offenses charged (J.A. 32-34), testified on direct examination 
that he had not come to the hospital with anyone (J.A. 32, 34). 
He testified that he had not come by car (Tr. 176). He denied 
ever knowing Payne before they were arrested (Tr. 176). 

On cross examination appellant testified that he had come to 
the hospital by bus to see a friend (J.A.35). He also testified 
that he had told the police at Number 5 Precinct that he did 
not come to the hospital with Payne (J.A. 37). He denied 
having been at Montello Avenue NE., with Payne and ac- 
cepting a ride from there to the hospital (J-A.45). Hedenied 
ever knowing Payne (J.A. 36).: He denied ever knowing 
Lawrence or the driver of the car (J.A. 45). He denied ever 
mentioning the name Lawrence to anyone* (J.A. 45). He 
explained that he came into possession of the typewriter when 
someone threw or shoved it into his arms just before Officer 
Brown arrested him (J.A. 40). He had previously explained 
that he was not running away when arrested, but was pursuing 
the man who presented him with the unexpected gift in order 
to find out the reason for it (J.A. 33). 

STATUTES INVOLVED 

Title 22, D.C.C., Section 1801 provides: 

Definition and penalty.—Whoever shall, either in the 
night or in the daytime, break and enter, or enter with- 
out breaking, any dwelling, bank, store, warehouse, 
shop, stable, or other building, or any apartment or 
room, whether at the time occupied or not, or any 


steamboat, canal boat, vessel, or other watercraft, or 
railroad car, or any yard where any lumber, coal, or 


* Officer Brown also testified on rebuttal that at the end of the fifteen min- 
ute interrogation at the precinct, during which time appellant told of Payne 
and Lawrence, appellant reversed his story and even denied having just 
previously told of Lawrence (J.A. 52). 
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other goods or chattels are deposited and kept for the 
purpose of trade, with intent to break and carry away 
any part thereof or any fixture or other thing attached 
to or connected with the same, or to commit any crimi- 
nal offense, shall be imprisoned for not more than fifteen 
years. 

Title 22, D.C.C., Section 2206 provides: 

Stealing property of District of Columbia.—Whoever 
shall embezzle, steal, or purloin any money, property, 
or writing, the property of the District of Columbia, 
shall suffer imprisonment for not exceeding five years, 
or be fined not more than five thousand dollars, or both. 


Rule 5(a) Federal Rules of Criminal Procedure provides: 


(a) Appearance before the Commissioner.—An. officer 
making an arrest under a warrant issued upon 3 com- 
plaint or any person making an arrest without a war- 
rant shall take the arrested person without unnecessary 
delay before the nearest available commissioner or 
before any other nearby officer empowered to commit 


persons charged with offenses against the laws of the 
United States. When a person arrested without 2 
warrant is brought before a commissioner or other 
officer, a complaint shall be filed forthwith. 


SUMMARY OF ARGUMENT 


The voluntary prior inconsistent statement used to impeach 
the appellant’s testimony was properly admitted into evidence. 
_ It was a non-inculpatory statement, having to do only with 

how appellant came to the hospital and his acquaintance with 
Payne and one Lawrence. Its introduction did not affect the 
substantial rights of the appellant, assuming the statement to 
have been obtained during a period of unlawful detention. 

Moreover, since appellant, on direct examination, testified 
differently regarding these facts, and since his testimony in 
this area was not directed to his denial of the elements of the 
offenses charged, the prosecution could properly attack his 
credibility by using his prior inconsistent statement. This is 
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so even in the light of the assumed fact that it was'an unlaw- 
fully obtained:statement in that it was given during a period 
of-unlawful detention. However, appellant was not unlawfully 
detained after his arrest and: before he was released on bond. .. 
The statement he gave to the police was, therefore, properly 
admitted. It served only. to impeach the appellant’s credibility 
on & collateral matter which he brought up.on his direct'ex- . 
amination. Tatts 
ARGUMENT 


The evidence used to impeach appellant was properly admitted 


Appellant’s sole contention is that he was.denied’a fair trial 
because the prosecution impeached his testimony regarding 
“the critical essentials of the charges against appellant” (Br. 
4). This is plainly not the case. The area of impeachment 
covered only that portion of appellant’s testimony outside the 
elements of the offenses charged. 

The appellant denied ever being in the building in question 
(Tr. 173). He denied the theft of the typewriter by testifying 
that someone “threw the typewriter [into his arms] and say 
(sic) : ‘Here hold this’ ” (J.A. 33). 

In addition to these denials appellant stepped beyond the 
elements of the offenses charged and attempted to strengthen 
his essential testimony by collateral detail. He testified that 
he came to the hospital alone and had not come by car. He also 
testified that. he had not known Payne before their arrest. It , 
was with regard to this testimony that he was impeached by 
his prior inconsistent statement that he came to the hospital 
in a car with Payne and Lawrence after meeting Payne in the 
northeast section of the city. 

The appellant assumes, without argument, the proposition 
that the three to four hour period between appellant’s arrival 
at the Fifth Precinct and his disclosure to the police was “un- 
necessary delay” with Rule 5(a) F.R. Cr. P. His assumption 
is without authority and erroneous, for standing alone “time” 
is not the only test. This aspect of the case will be discussed 
at the end of the Government’s brief. First, however, the 
Government will assume as the appellant has done, but will not 
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concede, that there was an unnecessary delay in bringing ap- 
pellant before a committing magistrate after his arrest. 
<The impeaching statement made by appellant was not in- 
culpatory. Tts admission into evidence is not grounds for re- 
versal under the decision in Mallory v. United States, 354 US. 
449 (1957), because substantial rights of an accused are not 
violated with the introduction of a non-inculpatory statement 
obtained during a period of unlawful detention. Starrv. United 
States, 105 US. App. D.C. 91, 264 F. 2d 377 (1958). 

_ In addition to this factor, the evidence of appellant's state- 


‘nent to Officer Brown was clearly admissible under the doc- 
trine of Walder v. United States, 347 U.S. 62 (1954). In that 
case, & narcotics prosecution, the defendant took the stand'and 
on direct examination “made the sweeping claim that he had 
never dealt in or possessed any narcotics.” Id. at 65. He re- 
iterated this assertion on cross examination. After establishing 
@ proper foundation, the prosecution was allowed to introduce 
for impeachment purposes evidence to the effect that narcotics 
had been found in his possession on a previous occasion, not- 
withstanding that the discovery rested on an admittedly illegal 
search and seizure. 
- Ag in the instant case (J.A. 44), evidence was used “solely 
for the purpose of impeaching the defendant's credibility,” Id. 
at 64, after he had testified of his own accord regarding the 
matter in question 
“Tt is one thing to say that the Government cannot 
make affirmative use of evidence unlawfully obtained. 
It is quite another to say that the defendant can turn 
the illegal method by which evidence in the Govern- 
ment’s possession was obtained to his own advantage, 
and provide himself with a shield against contradiction 
of his untruths.” Id. at 64. 
This is precisely what the appellant seeks to do in this appeal. 
In effect he asserts that because of an alleged violation of his 
iV <iphere is no question that the ultimate purpose for the use of this re- 


puttal-testimony was to establish the guilt of the appellant (Br. 8), but this 
@id so, not by proving any element of the offenses charged, but 


evidence 
by showing, if believed true, that the appellant testified falsely 
collateral detail of his own making. 
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rights under Rule 5(a), F-R. Cr. P. he should be free to testify 
without fear of impeachment if he wanders from the’ path of 
truth. This the law does not allow. See: Lockley v. United 
States, 106 US. App. D.C. 163, 270 F. 2d 915, 917 (1959) 
and particularly the dissent therein, and Evans v. United 
States, 103 U.S. App. D.C. 277, 257 F. 2d 655 (1958), and 
pages 4-6 of the appellee’s brief therein where the same issue 
was presented. 

In the Walder case, supra, the Supreme Court established 
certain criteria before the prosecution, in cases of this kind, can 
impeach the testimony of the accused. That Court recognized 
the distinction between the facts in that case and in Agnello v. 
United States, 269 U.S. 20 (1925). Essentially the difference 
was that in Walder the accused testified “[o]f his own accord” 
on direct examination regarding the matter at issue. In 
Agnello the prosecution “tried to smuggle it in on cross-exami- 
nation”. Thus the one prerequisite is that the accused must 
open the door to the subject. 

In the instant case appellant did precisely that. He testified 
on direct examination that he came to the hospital alone and 
not in a car with someone. He also denied knowing Payne 
prior to his arrest (J.A. 32-34 and Tr. 176). He reasserted 
these contentions on cross examination (J.A. 35-37, 44, 45). 
Thus in this regard the instant case meets this requirement of 
the Walder case, supra. 

The Supreme Court also recognized the Constitutional guar- 
antee that the accused have the fullest opportunity to meet 
the accusations against him. In this regard that Court said: 

“He must be free to deny all the elements of the case 
against him without thereby giving leave to the Gov- 
“ernment to introduce by way of rebuttal evidence il- 
legally secured by it, and therefore not available for its 
case in chief.”* Id. at 65. 


Here then is the second prerequisite under Walder, supra. 

In the instant case the appellant was left free to deny the 
elements of the offenses charged. He denied, without impeach- 
ment, that he ever entered the building in question, and ex- 


* Though the issue is not presented in this case, it would also appear that 
identity of the offender, while not technically an element of the offense, 
is also an area left free for denial by the accused without opening the 
gates to impeachment through unlawfally obtained evidence. 
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plained how he had been suddenly handed the stolen type- 
writer (J.A. 33-35 and Tr. 176). Then he went beyond. the 
elements of the offenses and “made the sweeping claim” (Id..at 
65) that he had not come to the hospital by car with anyone, 
and that he did not know Payne before his arrest. Clearly such 
matter, being beyond the elements of the offenses, was @ proper 
subject for impeachment by prior inconsistent statement, which 
statement it has been assumed was obtained during a period of 


period of 
is far 
less than an unreasonable or unnecessary period. 
on a Saturday afternoon. The police must determine whom 
they have arrested, what his criminal background is, if any, and 
what amount bond to set for his release. Necessarily a certain 
amount of time is required for this and other police routine. 
“Surely a man arrested [Saturday afternoon at four o’clock 
for housebreaking] need not be taken before a magistrate until 
thenext morning.” Porterv. United States, 103 U.S. App. D.C. 
385, 392, 258 F. 2d 685, 692 (1958). 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 
Oniver GascH, 
United States Attorney. 
_Cant W. BELCHER, 
Franx Q. NEBEKER, 
. Assistant United States Attorneys. 


—_—_——— 
*See Smith v. United States, 108 U.S. App. D.C. 48, 55, 254 F. 2d 751, 
TS (1958). 
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